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~~:File No: V2/79/GNR/2017-18 JC~
3T1flc;r ~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-012-18-19

~.-Jlcf> Date :26.06.18 \ifJfr ffl c#t" ~ Date of Issue: /8"/r/2.t:1/J-
fr 3wmrsias snrzgar (rfa) rr mfr Code
Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad

3TU 3IT2g, #t UTT yen, 37«Iara- Glgarca grr urt p arr :
45/Ref/CE/AC/2015 ~.-Jlcb : 19.06.2015 ~~

Arising out of Order-in-Original: 45/Ref/CE/AC/2015, Date: 19.06.2015 Issued by:
Assistant Commissioner, Service Tax, Div:Mehsana, Ahmedabad-111.

31cfl61c6ctf ~ !,jfaq1cn cfJf ~ -q-c:t -qw

Name & Address of the,~ppellant & Respondent

Mis. Di.Ike Plasto Technique Pvt. Ltd

al{ anf z 378 am?r sriahs srra aar a at a z 3ml ,fa zenrfenf ft
·~ ~ ET&r 3,f@art at arft zu terr 3ma rgdn nark I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ '<Ncblx "cbT "9;RTa:rur~ :
Revision application to Government of India :

O' (1) 4tu 3ala z,ca 3rerfu, 1994 cBl" tTRT 3iafa f a«lg T; Tai 6fR if
ala rt al sq-err qr qga siafa yrterur or4a 'Gra fa, +rd val,
fclm +iarea, larva f@arr, atft +if6ra, fa ta araa,i mi, { fact : 110001 "c6l'
cBl" un.fr -~,

(i) A revision application lies· to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ~ cBl" mfrrma a hat grf ajar fa#usrrz <TT 3F'<T ¢1"<-i!sll'i
if qr f@Rt qoGrIraw rasr imaura gg mf , zr fa#t urIi u quer
ark as hat arz a fa#t us1Ir if 'ITT 1-fTc'f cBl" >lfclRrr cB" cITTM ~ 'ITT I

(ii) In case of any loss of goods where the· 1oss occur in transit from a factory to a ·
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a Warehouse or in storage whether in a factory or in a warehouse.

(d) qra a are fas4t rz in var Plllffaa l-flc'f ~ <lT l-flc'f cB" fclPll--lT□I if '34lJlll ~
~ l-flc'f 'Cfx '3z=tllG.-J ~ cB" ffu: a mi #i it era # ans fa«#z n ray3if@ff@a

6 A~~) In c~se of rebate of duty of excise on goods exported to any country qr,t';(;it:;-:u~~t;\\
India of on excisable material used in the manufacture of the goods which ar~:_e~ported -t~ a,_~ ~ ':
country or territory outside India. · i, ' :' s
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(1I) ~ ~ cpf ~ fcpq ~~ cB" ~ (~ m~ cITT) ~ fcr5-m ~
~ m 1

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tf 3TTfli:r \ic'lll.c;.-J c#l" \ic'lllc;.-J ~ cB"~cB" ~ "Gfl" ~~~ cJ5l" ~ ~ GITT
~~ "Gfl" ~ tlRT ~ m1=f cB" jcilRlcb ~. a:J1TlcYr cB" m -cnfu=r err ~ LR m
arafa arf@fr (.2) 1998 elNf 109 arr fga fhg ·Tg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3c'l!IG.-J ~ (3m) Pllli:M<>1"i. 2001 cf> R<=ll, 9 # siaf Rffe qua ian
~-s if at ufit , hf ark ffl 31mT ~~ ~ m., l=fffi cf> ~~-~~
3ft 3rat #t at-at ,Reji a arrs Gr4aa fur urn afg1 Ur rer afar g. cB"T
4ff iaifa err 3sz feuffRa #t yrar # rqd # rrer €tn-6 arc at ufa
#ft at# afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q
Major Head of Account.
(2) Rf@a 3ma rr uri via+aa vi5 ara u] zaa a zt al sq1 2oo/
~~cBl" \JJW 3ITT" \Jim~~~~'9"~ "ITT "ITT 1000/- cBl" ifR:r ~ cBl"
GT;I ·
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zyca, a€tr sqlaa yea vi hara 3r4lat4 nu1f@raw # ffl 3m:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hrgryea 3rf@nfz1, 1944 cBl" tTRT 35- uom/35-~ cf>~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

'3cfdf&@a qRmG 2 (1) cl? if ~~ cf>m ctJ- 3m, ~ cf> ~ if ml=fT
zrea, €r sari re gi ara or4ltu nrzn@aw (Rec) #t 4fa &arr 4fa, (}
3-16l-li:ilcillG if 3ii--2o, qea Rua qrvs, aru =7r, ~6l-lGlcillG-380016.

To the west regional bench of. Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a). above.

(2) ~ '3c'lllct.-J ~ (3m) Plll+-11qe11, 2001 c#l" tTRT a cf> ~m ~:~-3 if f.:r~
fag rgar 37fr1 nnf@era0i #l { rat cf> fcRria 3m fa ·g mar #t a. ufaut fe
\Jim~~ c#l" l=ff<T, &.T!\i'f c#l" l=fTlT 3it ctn ·TIT uifn q; 5 Gara z 3a a % cf6T
; 100o/- #tr 3#Rt ztft I \Jim~~ ct)- l=ff<T, &.T!\i'f cBl" l=fTlT 3-IR ~ 7f<TT ~
~ 5 ~ m 50~~"ITT "ITT~ 5000/- #h 3ft atf \Jim~~ c#l" l=ff<T,
~ c#l" l=fTlT 3it urn TI u#fr Ty 50 lg zl ant & asi q; 1000o/- itR=r
~m1lT I cBl" ifR=r fl 61 ll cb '< ftn-c I'< cf> .,r, '9" ~~ I Raia a tr a a i ijer t matt "ll6
rr en # fa4h 1fa 14cf cfj af5f cf) ~ c#l" ~ cB"T "ITT

The appeal to the Appellate Tribuqc:1I shall be filed in quadruplicate in for:m EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.jI1,_£00/
where amount of duty/ penalty/ demand/ refund is upto 5 Lac, 5 Lac to 50 Lac and al5ove:5Q tac .
respectively in the form of crossed bank draft in favour of Asst!. Registar oir~•h <it-~~~
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situ·ated ,,..... ,, (·> . : .'. ·". ,. . .\~',':.
(3) "lj"~~3m if ~ ~ ~ cpf tflITffi m t m~~~ cfi -~ i:tr-fT cpf :fIBFf ~
is a faa srr afg ga zr &a g ## fa far Jal arf aa a fg qenRerf r#tat
~cm- ~~ <TT ~ 'fficBN cm- ~~ fclTTlT \rlRIT t I .

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...,'.HlJIC'lll ~~1970 zrer visitf@a at r4gf+# sif feffRa fag 3r3er
Gal mraa zu mrr zuenRrf [ofz, If@rrt sm?gr r@ha at ~- >ITTf tR
~.6.50 W cBT urarrzu ye Reas au zlr a1Reg]

One copy of application or 0.1.0..as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa si iif@r mrrcat at Pl.4-5!01 ffl crrB R<:l1TT st it ft en 3naff faar unrar t
\Jll" #tar zyca, ta Gara zcn vi ala 3rat#tu nnrf@raw (raff@f@) fr, 1982 if
RfITT=rt1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +#tar erea, h.&tz 3eu ere vi :Ac11cB{ 31416fa uif@raswr (gila) hff 3rqi hmaii ii
he&lz 5ula area 3rf@far, &&yy #stnr 39nh3iii fa+fr(gin-2) 3f@)fzra 2&y(2&y #st
izrr 29) faia: e€.o.28y 5it st fa#tr3@1era, P8&9 #r arrs hirvfa hara al sfrRt
are &, arrf RR a{qa-«rf@ smr ear 31farf ?&, arf zr err h iati smRtsr ar#
3rhf@na azrfrarata 3rf@as azt
h.-4a 5=uz areavi Paras h 3iaifaain fco"Q' "JPJ~"CR"~ ~nim;r~

(i) Ir 11 h 3ii fa4iRa
(ii) al srm Rt a an{ na uf

. (iii) cad 5a fumra# h frra 6 h 3iai 2zr zaa

-> 37rw arr zrzfzrnr cff mm.m=r far#rzr («i. 2) 3rf@1fr1a, 2014 cff 3rrr qa f@hf 3rhirr urf@ran1ha
-m=fa=I'~ "f~3-rffi Vci" 3-n:fic;r i:hT~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amo_unt
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, unqer ·
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) ~ .3-JR;"W cff i;rfc:l- 3r4ha uTf@raurhanarsi res 3rrar area zn aus' facl I fact ~ ctT d1fcJT fcnQ- 'Jfll~

ks 1o% agraau3itszihaavsfar@a zlasavsh 1o% areau fr sraa&I .go,
,_._.. , ---- •', ('>

(6}(i) In view of above, an appeal against this order shall lie before t~tfi(;:Unal.:_.))·~tt
1payment of 10% of the duty demanded where duty or duty and penalty are mn.dispute, or ;, ~ /

penalty, where penalty alone is in dispute." ·, ·\:·\, · ··· .I/}/.7
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ORDER-IN-APPEAL

This appeal is arising out of remand order No.A/13183/2017 dated
11.10.2017 passed by the Hon'ble Tribunal, Ahmedabad in case of M/s Duke
Plasto Technique Pvt Ltd, N H No.14,Deesa highway, Dadarpur, Palanpur [for
short-appellant].

2. The appellant had filed a refund claim of Rs.21,56,766/- before the
Assistant Commissioner of Central Excise, Mehsana Division[for short-the
adjudicating authority] on 03.03.2015 towards the duty debited in their
CENVAT account under protest. The adjudicating authority has rejected the
said refund claim as the appellant had paid the said amount in connection
with an offence case booked against them and the said amount has already
been included in the show cause notice dated 29.05.2015. The appellate
authority has rejected the appeal filed by the appellant vide OIA dated
09.05.2016 under Section 35(1) of Central Excise Act, 1944 being time
barred. The Hon'ble Tribunal vide order dated 11.10.2017 remanded the case
to the appellate authority for fresh decision after condoning the delay in filing Q
of appeal.

3. The appellant has submitted in the ground of appeal that the
adjudicating authority has not granted any opportunity of principal of natural
justice; that the amount in question was debited in the year 2013 and till
2015, nothing was received from the department regarding the case booked
against them; that the department cannot with hold the amount for long
period without any reasons.

0

4. A personal hearing in the matter was held on 27.06.2018 and Shri
N.K.Oza, Advocate appeared for the same and reiterated the grounds of
appeal. He requested to remand the case to the adjudicating authority.

5. I have carefully gone through the facts of the case on records and
submissions made by the appellant in the grounds of appeal as well as during
the course of personal hearing.

6. At the outset, I observe that the adjudicating authority has rejected
the refund claim at the material time as the amount of duty debited by the
appellant is involved in the show cause notice No.IV/16-21/PI/Gr.1/2013-14
dated 29.05.2015 issued by the Commissioner of Central Excise,
Ahmedabad-III. The appellant has contended that before rejecting the said
claim, [i] no show cause notice was issued; [ii] personal hearing was not
granted; [iii] and no time for furnishing written submissions was given. They
further requested to remand the case to the adjudicating authority. .

-A=j9
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7. In the circumstances, I remand the case to the adjudicating authority
.,

for fresh decision. Necessary opportunities for personal hearings may be
granted before deciding the case.

8. The appeal filed by the appellant stand disposed of in above terms.

, sS+-2:,0,\°'_

(3Tria)
8rgai (er#rear)

Date: /06/2018

2a
(Mohanan V. 'v) l
Superintendent (Appeals)
Central Excise, Ahmedabad
By R.P.A.D

To
M/s Duke Plasto Technique Pvt Ltd,
N H No.14,Deesa highway, Dadarpur,
Palanpur (Gujarat)

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar.
3. The Deputy/Assistant Commissioner, CGST, Kalal Division
4. The Assistant Commissioner, System-CGST Gandhinagar
5. Guard File.✓P.A.File.

Attested
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